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Oct. 18,2024

Rep. Lynn Smith
228-C State Capitol
Atlanta, GA 30334

Dear Rep. Smith:

[ am writing on behalf of Georgia Rivers (formerly Georgia River Network), American
Whitewater, American Canoe Association, Georgia Canoeing Association and Tennessee
Valley Canoe Club in regards to the Sept. 20 meeting of the Navigable Streams Study
Committee at Unicoi State Park. Collectively, these organizations represent thousands of
outdoor recreation enthusiasts and many commercial outfitters that serve them.

We appreciate the committee’s attentiveness to those providing input at the meeting and
your service in addressing a complicated set of legal issues.

The following comments are intended to further assist the committee’s understanding of
the issue involving the preservation of the public’s federal and common law rights to float
down streams that are capable of supporting passage by commonly used watercraft and
the related commerce that they support. As experts in the field of water recreation who
have traveled tens of thousands of miles on Georgia’s waterways, we wish to share our
knowledge and expertise as well as that of our legal advisors. This letter highlights the
following subjects raised at the Unicoi State Park meeting:

e Right of Passage and Navigability-The common law right of passage on streams
capable of floating vessels of all sizes has existed since statehood and is a right
independent of hunting and fishing rights and unaltered by the state’s 1863
definition of navigable streams.

e Landowner Liability-Concerns about boaters being injured or killed floating small
streams where riparian property owners own title to the streambed are unfounded.
Georgia law protects property owners from such litigation.

e Keep the Status Quo-Taking no action to clarify boating, hunting and fishing rights
will result in more confusion about where Georgians enjoy those rights. The
legislature needs to act to protect existing recreational uses and outdoor recreation
businesses.

e Local Investments in Water Recreation-Local governments have made significant
investments in developing streams for recreational use. Failing to protect public




access to streams can derail local outdoor recreation/economic development
projects.

e A Navigable Streams List?-Any list of navigable streams will ultimately be arbitrary
in nature and therefore likely to exacerbate conflicts rather than curtail them. When
it comes to determining boating rights, a narrative standard such as a “recreational
boat test” as has been adopted in North Carolina and South Carolina will resolve
confusion about where the public has a right to boat.

e Rights of Riparian Owners as Related to Right of Passage-If individual riparian
property owners are empowered to close streams to the public this will harm other
riparian property owners by diminishing property values and by jeopardizing their
use and enjoyment of that stream. Local businesses and tourism-based tax revenue
will also be harmed.

e Streams and Public Land-The vast majority of streams that are regularly used by
recreational boaters pass through private lands with only a very small percentage
fully within federal or state properties.

Right of Passage and Navigability

As presented during the meeting and in previously submitted documents, our coalition is
committed to maintaining the right of passage on waterways in Georgia that are capable of
floating commonly-used recreational watercraft. The right of common passage is firmly
grounded in Georgia law and has governed the public use of waterways since prior to
statehood. Georgia’s rivers and streams served as the first public highways, and
unfettered passage upon them was critical to all citizens. Today, recreational use of
these rivers and streams remains important to our state’s growth and economic
development.

The law is abundantly clear. The right of passage in Georgia is a separate right
independent of hunting and fishing rights and independent of a stream’s navigability as
outlined in 0.C.G.A. 44-8-5 and adopted in 1863.

Here’s why:

[t is well settled that Georgia law is derived from English common law. Under English
common law, waterways were classified as follows:

(1) Wholly private streams (streams so small or shallow that common passage was not
and is not feasible);

(2) Fresh water streams/rivers (non-tidal waterways) upon which passage is factually
possible, whose beds are privately owned but are subject to the public servitude,
meaning the public enjoys the common right of passage on said waterways;



(3) Tidal waters (“Arms of the Sea”) - waterways that are subject to the ebb & flow of
the tide, the beds of such waters are owned by the Crown, and the waterways are
subject to the public servitude - the public enjoys the common right of passage on
said waterways. Notably, under English common law, such waters are considered
navigable in law even though they may not be capable of bearing commercial

shipping.

See, Sir Matthew Hale, De Jure Maris.
This was the law in place in the colonies, including Georgia, before and after they gained
statehood.

When Georgia granted property to individual property owners (most of which was
completed by the 1830s through land lotteries of Native American land) it was done
subject to the rules of the common law which included the public right of common passage
in the nature of an easement. The right to block passage by watercraft down streams did
not come with those land grants. In fact, the most common watercrafts for purposes of
travel and commerce on Georgia’s streams at the time were small vessels such as canoes.
Public passage down streams of all sizes capable of supporting such boat traffic was critical
to all citizens. The original landowners were not granted permission to block such passage
any more than we are granted permission to block vehicular traffic on roads in front of our
homes today.

During the 1800s, the General Assembly went to great lengths to ensure that even small
streams remained open for boat passage. In approving multiple mill dams, the General
Assembly did so with stipulations that a portion of the stream remain open for passage of
boats (please reference “The History of River Use Legislation” previously submitted to the
committee).

In 1849, Justice Joseph Henry Lumpkin, part of the newly formed Georgia Supreme Court,
in the case of Young v. Harrison summarized the controlling common law and the public
right to navigate along streams and rivers as follows:

Rivers are of three kinds: First. Such as are wholly and absolutely private
property. Second. Such as are private property, subject to the servitude of the
public interest, by a passage upon them. The distinguishing test between these
two is, whether they are susceptible or not of use for a common passage. Third.
Rivers where the tide ebbs and flows, which are called arms of the sea.

The public right is one of passage and nothing more, as in a common highway;
it is called in the books an easement, and the proprietor of the adjoining land
has the right to use the land and water of the river, in any way not inconsistent
with this easement. (emphasis added).

Young v. Harrison, 6 Ga. 130, 140-141 (1849).



For the General Assembly to explicitly recognize the public’s right of passage on streams
capable of floating recreational watercraft is consistent with the existing law and the state’s
common law history. It is also consistent with the federal navigational servitude to which
such streams are subject. Federal law defines navigable streams for purposes of the federal
navigational servitude as ones that are, or previously were, capable of supporting
commerce, which has long been recognized to include recreational watercraft.

For example, in the 1997 case Atlanta School of Kayaking v. Douglasville-Douglas County
Water and Sewer Authority, the U.S. District Court for the Northern District of Georgia
determined, consistent with longstanding federal law, that the federal navigational
servitude applied to the Dog River because it was shown to be capable of supporting
commerce as demonstrated by its use by recreational watercraft such as kayaks. The Court
cited federal law which holds that the capability of a stream to support passage by
recreational watercraft indicates that “a water body is capable of bearing some forms of
commerce, either presently, in the future, or at some past point in time.”

The court determined that recreational boaters qualified the Dog River as “navigable”
under the federal definition. To avoid confusion between federal and state laws, the
common law right of passage and federal navigational servitude for use of streams capable
of floating today’s recreational vessels should be recognized in Georgia code, regardless of
the state’s definition of navigable streams for streambed ownership purposes.

Statutory and regulatory recognition of the right of passage on streams in Georgia
capable of floating recreational watercraft would not result in a taking of property
rights requiring compensation by the state. It would not destroy or diminish private
property rights, and would not authorize trespassing or littering on private property.
Boaters do not have the authority to access streams from adjacent private lands, do not
have authority to portage across the private upland, and do not have the authority to pull
ashore and picnic or camp on private property. They merely have the right to float through
on the water pursuant to the longstanding common law easement of passage.

While a few commenters asserted during the Sept. 20 meeting that the definition of
“navigable streams” outlined in 0.C.G.A. 44-8-5 is clear and unambiguous, that definition is
not intended, nor was it ever intended, to be read in isolation to be dispositive of the public
right of passage. The definition was for the purpose of defining streambed ownership
rights as was understood at the time and did not address the public’s right of passage.
Furthermore, the 1863 code could not have altered existing passage rights for the code
commission was authorized only to codify existing common and statutory law.

And while Georgia Supreme Court rulings in the 1990s (Givens v. Ichauway and Georgia
Canoeing Association v. Henry) relied on the 1863 definition of navigability in determining
these cases in favor of property owners under the particular evidence presented in those
cases, these cases were unique.

Justice Norman Fletcher and Justice Carol Hunstein in their Givens v. Ichauway dissent
clarified the limits of that decision. They wrote:



This case is not about the ownership of the creek bed or the rights of property
owners adjacent to the creek. The issue in this case is whether the public has a
statutory or common law right of passage on the Ichauwaynochaway Creek because
it is, or was, capable of navigation. The majority opinion misconstrues the statutory
definition of navigable stream under state law and ignores the public's right to use
interstate waterways under the commerce clause of the United States Constitution.

In neighboring South Carolina and North Carolina, which share a colonial history with
Georgia, albeit for much longer colonial periods, the “recreational boat test” has been
adopted, which includes recognition of the public servitude of passage on both traditionally
navigable waters (originally referring to tidal waters) as well as those freshwater streams
susceptible of use as a common highway for man or goods.

In those states, the narrative standard of a “recreational boat test” simplifies questions
about where the public has the right to boat. If a stream will support passage in
recreational vessels, then the public enjoys the right to pass down that stream.

The Georgia Supreme Court affirmed this right of passage even after the adoption of the
1863 code. In Florida Gravel Co. v. Capitol City Sand & Gravel Co., 170 Ga. 855 (1930), the
court ruled that even though the waterway in question was non-navigable under the 1863
Code, it was still subject to the public servitude of common passage. Accordingly, the right
of common passage was held not to be abrogated following the adoption of Georgia’s 1863
Code.

As in other states, the legislature can reconcile and resolve any confusion between
“navigability” and “right of passage” by codifying the right of common passage rather than
leaving the common law to govern by inference. This would facilitate resolution of the
state’s rights in certain waterways as well as the public right of passage along factually
navigable waters. The property rights of the landowners abutting such waters would not
change - they would still be entitled to ownership of the river bottom and reasonable use
of its water.

In clarifying the right of common passage, the General Assembly can address a concern
voiced by some about the potential use of adjacent property during times of inundation by
extraordinary high water. The right of common passage does not apply to such situations.

On the other hand, any legislation enabling a riparian landowner to prohibit public
passage down streams which are commonly capable of passage would constitute a
gratuitous taking of public rights in favor of riparian owners. It should be further
noted that the right of common passage is separate and apart from fishing and
hunting rights.

Land Owner Liability




One commenter at the meeting expressed concerns about riparian property owners being
held liable for injuries or deaths to boaters occurring on their private property
(streambed). This is an unfounded concern as it relates to the issue at hand. Not only does
the law in Georgia include several mechanisms to discourage and punish frivolous legal
actions, but Georgia law protects property owners from such liability.

The right of common passage being in the form of an easement over the waterway provides
the private property owner with certain legal protections from liability and places certain
obligations on the public as the users of the easement. Generally, unless the riparian owner
has created a hazardous or dangerous condition on the waterway, the riparian owner will
not be liable.

In addition, 0.C.G.A. 51-3-20—51-3-26 protects from landowners from liability who allow,
without charging a fee, their property to be used for recreational purposes. It follows that
boaters passing over privately-owned streambeds via a public easement could not hold the
property owner liable for injuries they incurred during that passage unless the owner has
intentionally created a hazard to such passage.

Keep the Status Quo

Numerous commenters asserted the old adage “if it ain’t broke, don’t fix it” and
recommended “keeping the status quo.”

Members of our coalition and others testified that in most cases, recreational boaters have
used small streams for decades with few, if any, conflicts with riparian landowners. This is
undeniably true. Nevertheless, there have been isolated conflicts on some streams. But,
those conflicts are not indicative of a general problem with recreational boat traffic. Given
that recreational boaters have traveled small streams across the state for more than a half-
century, this lack of conflict is notable. It indicates that, by and large, riparian property
owners do not object to boaters and it suggests that boaters, as a general rule, are not
unduly infringing upon the use and enjoyment of streams by riparian property owners.

Nevertheless, maintaining the status quo from a statutory perspective may simply breed
further confusion, increase conflicts and make law enforcement more difficult. Without
legislative action that confirms the public’s common right of passage on streams that pass
over privately-owned streambeds, Georgia’s outdoor recreation and tourism economy is at
risk. Indeed, small businesses are at risk. The “status quo,” in the form of the
misunderstood implications of the definition of navigable streams in Georgia code, causes
confusion on the part of riparian owners and law enforcement officers. It could be used
wrongly to block passage down commonly floated streams. Expensive litigation would be
the only recourse for small businesses and river users if these rivers were closed to the
public.

As the state’s population expands and more riparian land becomes occupied, conflicts
between river users and riparian property owners are likely to intensify. Indeed, this



summer a property owner on the Etowah River in Lumpkin County hung wire across the
river with No Trespassing Signs fastened, warning boaters away from this section of river.

In a recent Dahlonega Nugget report on this conflict, Sheriff Stacy Jarrard incorrectly
asserted that the recent passage of HB 1172 enabled the property owner to legally prohibit
passage down the river and warned readers that trespass notices would be issued to those
ignoring the no trespassing signs. “I would stop and attempt to get out at that spot and
make arrangements to go a different direction and not go through it,” Jarrard advised
readers of the Nugget. The full story is available at:
https://www.thedahloneganugget.com/local-newsletter/state-law-limits-local-river-
access

Maintaining the legislative status quo will only invite more confusion. The
legislature needs to act to protect existing recreational uses and outdoor recreation
businesses. This can best be accomplished by codifying the longstanding right of
passage on all Georgia streams capable of floating recreational watercraft.

Local Investments in Water Recreation

As noted in the “Economic Impact of Water Recreation/Water Trails” document we
submitted to you prior to the Sept. 20 meeting, local governments have made significant
investments in water-related recreation. In a survey conducted by Georgia Rivers, 35
local government respondents reported spending more than $40 million on water-
related recreation infrastructure since 2014. Many local governments have also
adopted resolutions supporting water trails and acknowledging a public easement of
passage along those water trails. Additionally, since 2010 the Department of Natural
Resources has invested more than $800,000 in local water trail development through the
department’s recreational trails grant program. DNR has also invested more than $24
million on boating access projects during that same time period.

In testimony provided by Paulding County Commissioner Virginia Galloway, you heard how
development of a water trail on Sweetwater Creek running from Paulding County to
Sweetwater Creek State Park in Douglas County was halted when HB 1397 was introduced.
The “navigable streams list bill” included Sweetwater as navigable only upstream to
Perkerson Mill Road, some 12 miles downstream of Paulding County’s Taylor Farm Park,
the site of one of the county’s public access points for its proposed water trail.

[f the stream is deemed non-navigable, then property owners—as Georgia’s law is
currently interpreted by some members of this committee—would have the ability to
restrict public passage down the creek. Having already spent some $10,000 on the project,
the county halted any further investment until this issue is resolved.

As Commissioner Galloway’s testimony and the subsequent questions showed, a single
property owner could derail a project that has the backing of the locally-elected board of
commissioners thus stifling local economic development projects. Codifying the right of



passage on all Georgia streams capable of floating recreational watercraft would enable
this and similar local projects to proceed.

A Navigable Stream List?

When HB 1397 was introduced in the most recent legislative session, the proposed “list of
navigable streams” where boating, fishing and hunting would be allowed was met with
significant opposition. Though presumably based on where public boat ramps and public
lands existed and where the Department of Natural Resources routinely stocked fish, the
determinations of “navigability” for those listed streams seemed arbitrary and could create
unnecessary confusion.

For instance, whitewater streams like the Chattooga and Tallulah rivers, both of which have
been recognized by the federal government as being navigable for the purposes of federal
law, were included on the list. Yet, these streams are capable of passage only by expert
paddlers in canoes, kayaks and rafts. These two streams would not have ever supported the
steamboats or cotton barge traffic contemplated by the 1863 definition of navigable
streams. Meanwhile, streams like the Chattahoochee River in White County, which could
safely float a boat loaded with freight and which, like the Chattooga, actually supports
commercially-operated tube and kayak trips today, was not included on the list.
Interestingly, the General Assembly declared this portion of the Chattahoochee as open to
“free passage” in 1820.

In South Georgia, the upper limits of navigability on many listed streams extended well into
the headwaters of these streams (Okapilco Creek, Little Ohoopee River and the Alabaha
River, for example). These are extremely small streams that likely are presumed non-
navigable by their riparian owners. If the status of these streams is changed from “non-
navigable” to “navigable” by the codification of this list, would this change result in a taking
of private property without compensation?

We point out these examples to illustrate the potential peril of creating a “list” of navigable
streams.. Such a list is inherently arbitrary and introduces the likelihood that the
creation of the list will become highly politicized with powerful and influential
landowners using their position to secure exclusive rights to streams.

The logic of a narrative standard to clarify and confirm the right of common passage would
be the best way to avoid confusion. We suggest a narrative standard that asserts that if a
water body can commonly float a recreational watercraft, then the common law right of
passage exists on that stream, as it has in Georgia for more than 200 years.

Rights of Riparian Landowners As Related to Right of Passage




At least one commenter at the Sept. 20 meeting expressed concerns about the ability of a
single property owner to prohibit passage down streams and the potential impacts to
adjoining riparian landowners.

One of the values of riparian property on a stream capable of common passage is the
ability of its owner to use the stream for passage to and from that property. If the
ability to float down a stream is limited by an upstream or downstream owner, then
the value of the property is diminished. Indeed, many North Georgia vacation rentals
advertise mountain stream access and promote the ability to float down those streams as a
primary amenity.

Additionally, the loss of tourism-based tax revenue as a result of closed streams has the
potential to raise property taxes on all landowners in rural counties. Closed streams, as
noted by many commenters, would do significant harm to small businesses that depend on
continued public access to those streams.

Again, codifying the right of passage on all Georgia streams capable of floating recreational
watercraft would resolve this issue, protecting small businesses, property values and

tourism-based tax revenue in rural communities.

Streams and Public Lands

At the Sept. 20 meeting, Carol Proctor of the Georgia Canoeing Association provided
evidence that showed that 47 percent of the 2,845 paddling trips that the organization led
between 1968 and 2004 would be completely on “non-navigable” streams if the proposed
HB 1397 was adopted as the guide for what streams in Georgia were navigable. In response
to this evidence, Jud Turner asked how many of these trips would still be open to the public
since they were within state or federal lands.

The answer to that question is very few. Only three percent of those 1,337 trips (47 percent
of 2,845) were on river sections lying wholly within federal or state forest land. Across the
state, only 33.8 miles of seven rivers and streams that are regularly floated are wholly
within public forest land and not included in HB 1397. These public river sections are
high in the headwaters of these rivers, generally navigable only rarely and then only by
expert boaters. They include West Fork Chattooga, Etowah and Chattahoochee rivers along
with Overflow, Warwoman, Cooper and Amicalola creeks.

Thus, floating on streams within public lands is quite limited in comparison to most boating
destinations in Georgia which flow through private land.

Conclusions
As noted in the comments above, concerns about landowner liability are unfounded;

keeping the “status quo” will only invite more confusion, and local investments in water-
recreation economic development projects must be protected. Likewise, riparian land



values should be protected from situations in which a single property owner could restrict
use of a stream by the public and fellow riparian property owners . Finally, narrative
standards for determining public access to streams will ultimately be more effective than
an arbitrary list of streams.

Most critically, the General Assembly should confirm and clarify the right of passage on
Georgia’s floatable streams that has been the law since before statehood. In the modern
era, Georgia’s recreational boaters have enjoyed this right of passage with only isolated
conflicts with riparian landowners.

A narrative standard based on a “recreational boat test” to determine where the public has
aright of passage would clarify this long-standing public right and reconcile confusion
created by Georgia’s 1863 definition of navigability for streambed ownership purposes.
This right of common passage is consistent with the federal navigational servitude to which
these streams are also subject and which recognizes that recreational watercraft use is
indicative of commercial use capability. All of this can be accomplished without altering the
state’s definition of “navigable” which determines streambed ownership and is unrelated to
the common right of passage that Georgians have enjoyed for more than 200 years.

Sincerely,
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Rena Ann Peck

Executive Director

Georgia River Network

126 S. Milledge Ave. Suite E3
Athens, GA 30605
www.garivers.org
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